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In the United States, courts can encourage agetwcieiow formal procedures by
allocating increased deference where more proasbéden given. The question is whether
national courts should use a similar rubric atithernational level in the interpretation of
treaties to try and influence the behavior of ing&ional institutions. By interpreting the terms
of a treaty in a way that aligns with an internaibbody’s interpretation, the court would be
according a measure of deference to that agemcthelcontext of trade, Congress passed a
statute making a clear statement that both requing®d States courts to defer to domestic
agencies and encourages the agency, the CommepegtiDent, to violate international law.
This paper will argue that that clear statementiced the capacity of the United States to
control the procedures used by international desimiakers by eliminating the court’s ability to

provide incentives to those international instdos.
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The problem with according deference at the int@wnal level is that the court must
somehow balance deference to the domestic agenicydefierence to the international treaty or
adjudicatory body. The Senate, or Congress asodeywwvhen ratifying or implementing treaties,
can specify when courts and agenalsulddefer to treaty bodies, and under what situations.
National legislatures should allow courts to exaroth domestic and international actors’

procedures.

|. Can Deference Help National Actors I nfluence | nternational Bodies?

U.S. courts are hesitant to disagree with the ekexin foreign affairs because they
want the country to speak with one voice on forgighcy. They are concerned that delegating
regulatory authority to international institutioissan unconstitutional delegation of sovereighty.
Nonetheless, in theory, providing a modicum of defee to international decisionmakers may
help national actors to influence those bodiesdiglihg out the prospect of national compliance
with international decisions. Judicial rulings nedgo allow for greater credibility with
international actors than leaving decisions abloatitnplementation of adjudicatory decisions to
political bodies.

This section will examine how international decisitakers consider and respond to
actions by nation states. It will then turn toemaluation of domestic implementation and the

way that domestic constraints have operated togeh&ecurity Council policy iKadi.

A. U.S. Distrust of International Decisionmakers

' NRDC v. EPA, 464 F.3d 1, 8 (D.C. Cir. 2006).



Distrust of international institutions’ decisionniagx with regard to national interests,
particularly national regulatory policy, is not goe to the U.$S. One key concern is whether
international bodies will be able to evaluate |qmalblems with sufficient expertise. In agency
theory, allowing affected parties to participateasionally substitutes for expertise; it is
assumed that those parties will bring their locadWwledge to bear on the problem. In the WTO,
however, only states can bring claims against edofr; NGOs and local interests do not have
standing to appeat.

In NRDC v. EPACongress appeared to overcome its bias agateshational
decisionmaking bodies, binding the agency to thesimns of the parties to the Montreal
Protocol? Nonetheless, the D.C. Circuit held that delegptegulatory authority to an
international body would raise “significant constional problems.? The circuit's opinion
went beyond the idea that in order to delegatelaggry authority to an international body,
either presidential signature or Senate ratificati@s necessary. They argued that any
delegation ofawmakingauthority to an international institution would beconstitutional;
treaties could only delegaaeljudicativeauthority.

Similarly, the UN Charter contained U.S. acquiesegio dispute settlement within the
ICJ framework; infMledellin, for example, the President explicitly stated thatUS had an
international obligation to comply with tevenajudgment® Nonetheless, the Supreme Court

has held that the Charter is not self-executind,|@3 decisions will not be judicially enforced

2 Shaffersupranote 17, at 12 (“The primary problem with centretlznternational rule-making is that nations
distrust international political processes for fagpry policy.”).

3 This problem is gradually being eroded throughittiroduction of amicus briefs in panel and aelbody
reports. Petros C. Mavroididmicus Curiae Briefs Before the WTO: Much Ado Aldnthing Jean Monnet
Working Paper 2/01 (2001), at 5-B)—1 Jvailable athttp://www.worldtradelaw.net/articles/mavroidisamscpdf
(discussing discretion of panels to accept amiciggdhwhere they find that they are ‘pertinent’).

* Bryant Walker Smith, Noténternational Obligations Enforceable as Agency Slomints: Reanalysis of the
Methyl Bromide Critical Use Rule at Issue in NRDERA(N.Y.U. J. Int'l L. & Pol., forthcoming 2009)
®NRDC v. EPA, 464 F.3d 1, 8 (D.C. Cir. 2006).

® Medellin v. Texas, 128 S. Ct. 1346, 1355 (2008)



within the United States without further politicakification” Its decision emphasized that the
court could take ICJ decisions into account forppges of comity, but that they would not be
binding—an international institution would not Heowed to have binding effect within the
United States without an extremely clear staternédelegation by Congreés.

The Dispute Settlement Understanding created aitigettlement system in the
framework of the GATT agreements. The Appellateybas interpreted its role within this
dispute settlement system as one of teleologitatpretation, using the purpose of fair trade to
ground decisions in the philosophical bases of ismnichination, certainty and predictabilily.
Yet political actors within the United States hawerwhelmingly rejected the decisions that
declared use of zeroing, the preferred U.S. metloggamf calculating dumping margins,
incompatible with the Anti-dumping Agreement basedhe above ideological grountfs.
Section 3533(g), a United States statute discussiedv which takes decisions out of the hands
of courts and executive agencies and places thawongressional committees, can be seen as the
culmination of this backlash to zeroing and antinghing decisions by the Appellate Body which
arguably depart from the text of the agreement.

The cases show that U.S. courts are extremely @ty of making decisions about
international law themselves and of delegatingsiens to international institutions. They may
be concerned because international decisionmakenstdoperate under the same political and

institutional constraints as domestic courts arehages. Nonetheless, judicial interaction with

'See generalliedellin v. Texas, 128 S. Ct. 1346 (2008).

8 Although the Court does not raise the same dotisinal concerns as INRDC v. EPAthe evaluation of the
language “undertakes to comply” is filled with ring statements about “independent nations” and drbof those
nations. Medellin v. Texas, 128 S. Ct. 1346, 13389 (U.S. 2008).

® Sungjoon ChoConstitutional Adjudication in the World Trade Onjaation Jean Monnet Working Paper 04/08
(2008) , at 7available athttp://www.jeanmonnetprogram.org/papers/08/docusiéhtWP04-08Cho.pdf .
Congress, in particular, has protested via langirmgerecent statute and letters to the US Traged3entative
and Department of Commerdd. at 20-22.



and recognition of decisions of these bodies cpubdide a tool for constraining these

decisionmakers.

B. Constraintson International Decisonmakers

Legitimacy of international institutions is traditially derived from delegation and
control by national governments. National governtadold international institutions
accountable and control the “ultimate effect” deimational decisions by controlling domestic
incorporation of those decisiofs As discussed below, separation of powers and textua
constraints on decisionmakers are rare in thenatemal context. In the absence of these
controls, political constraints—such as pragmaticoerns about implementation—can be used
to restrain international institutions.

Yet international decisionmakers are unconstralmethe constitutional and separation
of powers concerns that constrain national coufts. example, the statute at issu&hrimp-
TurtleandTurtle Island Restoration Networkandated negotiations with foreign countries for
the “development of bilateral or multilateral agresnts with other nations for the protection and
conservation of such species of sea turttésNonetheless, the Ninth Circuit found that
negotiation directives were constitutionally unenéable; negotiation with foreign nations is
committed to the discretion of the executive bralfcin contrast, the WTO Appellate Body
found in Shrimp-Turtle that negotiations were ohéhe missing procedural elements making

the decision arbitrary, and thus falling outside pinotectivechapeauwf GATT XX which

* Nico Krisch,Global Administrative Law and the Constitutional Bition, LSELEGAL STUDIES WORKING PAPER
No. 10/2009, at 3—4vailable athttp://papers.ssrn.com/sol3/papers.cfm?abstract 3di4788. Krisch does not see
implementation as sufficiently meaningful contrdd. at 5.

2 The Departments of Commerce, Justice, and Staeludiciary, and Related Agencies Appropriatidos

1990, Pub.L. 101-162, Title VI, § 609(a) (codified16 U.S.C. §1537 note (2000pee alsdr urtle Island
Restoration Network v. Evans, 284 F.3d 1282, 1Z&&%si( Cir. 2002).

13 Earth Island Inst. v. Christopher, 6 F.3d 648, G&8 Cir. 1993).



permits environmental exceptiols Although the domestic court may hesitate to i
procedural remedies or to deal with questions tafristate political relations, international
institutions are not so reticent.

Limiting judges to strict interpretation of the tetone is one method of controlling
judicial discretion, but it is uncommon in the imtational sphere. Both domestic and
international agencies may see dynamic interpaetats increasingly appropriate in interpreting
treaties; one justification is the increased diffig of altering the text of a treaty, particulady
multilateral one, in the face of changed contextots. Sungjoon Cho discusses this problem in
the context of the WTO, where the parties havie [gbwer to renegotiate the Anti-dumping
Agreement=® Similarly, Michael Kirsch has discussed the peobé that arise in the context of
tax treaties when private actors discover and @xiolopholes faster than national governments
can renegotiate or modify the language of the yr&aPolicy reasons as well as difficulty in
negotiation can lead to vague provisions encougadymamic elaboration of norms by agency
actors.

Nonetheless, international decisionmakers are strateconstrained by political
considerations. Much as domestic courts have baieinto make decisions in order to preserve

their institutional influence vis-a-vis politicat®rs, international tribunals make decisions based

14 United States—Import Prohibition of Certain Shriamd Shrimp ProductsAppellate Body Report, 12 October
1998, WT/DS58/AB/R, 1 172 [hereinaft8hrimp-Turtl¢. See alsdurtle Island Restoration NetwqrkR84 F.3d at
1290 (“[T]he failure of the United States to infBaserious international negotiations to proteattsetles . . .
supported a finding of unjustifiable discriminatiyn One factor relevant to the decision was thet the United
States had negotiated with some of the countriesditothers.Shrimp-Turtle suprg 1172. ((“Clearly, the United
States negotiated seriously with some, but not witler Members (including the appellees), that exglarimp to
the United States. The effect is plainly discrindmg and, in our view, unjustifiable. The unjusitfile nature of this
discrimination emerges clearly when we considerctiraulative effects of the failure of the Unitect®s to pursue
negotiations for establishing consensual meansatéption and conservation of the living marineotgses here
involved.”). However, under American law these otéggions, however discriminatory, would be considk
political questions, while the WTO was free to eavithem.

!5 Sungjoon Chosupranote 9.

8 Michael S. KirschThe Limits of Administrative Guidance in the Intetation of Tax Treaties87 TEXAS L. REV.
(forthcoming, 200p



on political constraints. In the WTO context, &tample, the Shrimp-Turtle decision has been
characterized as one of political necessity. Astatlttive interpretation barring environmental
regulation would have been a political disastern)aviea compromise based on procedural limiting
and balancing retains the Appellate Body’s legitignais-a-vis both developing country
constituencies and powerful US intere'sts.

In general, however, the WTO has not been seerfasetitial to one group of states over
another. Statistical analysis has shown that ti@©wends overwhelmingly to decide cases in
favor of Complainants, regardless of the party igior relative political clout of the litigant$.
Concern for institutional reputation may also keegitutions from forming a bias in favor of a
particular state. International institutions dgage in a dialogue with domestic institutions, as

discussed in the next section.

C. A Dialogue With International Decisionmaking Through Domestic | mplementation
Although national actors cannot directly rule omhaternational law should be
interpreted, dualism can become a technique foreplolvactors to shape the contours of
international law’® Even if the decision is on a national level, thart's criticism and
engagement with the procedures at the internatiemal can have an impact on international

procedure. The domestic court is usually actingenraesh implementing statute, as in the context

" Gregory ShafferPower, Governance and the WTO: A Comparative Lrtatital Approach University of
Minnesota Legal Studies Research Paper SeriesaRRbéseaper No. 09-11, 15-18 (2009).

18 Juscelino F. Colares, Theory of WTO Adjudication: From Empirical Anasy® Biased Rule DevelopmeA2
VAND. J.TRANSNAT'L L. 383, 404-09 (2009).

19 Scholars have discusskddi as a dualist decisiorSee, e.g. Grainne de Burcdhe European Court of Justice
and the International Legal Order after Kadiean Monnet Working Paper 01/@9ailable at
www.jeanmonnetprogram.org/papers/09/090101.mift seePiet EckhoutKadi and Al Barakaat: Luxembourg is
not Texas — or Washington D,E&JILTALK!, Feb. 25, 2009, http://www.ejiltalk.org/kadi-andtmrakaat-
luxembourg-is-not-texas-or-washington-dc/ (arguimaf viewing the decision as dualist is unhelpful).



of trade and the context of environmental measulemetheless, as seen in Kadi, such review
may receive a response at an international level.

If a major player on the international scene isgsprocedural requirements that must
be met before they will incorporate internatioreal las enforceable in their domestic legal
system, the international institution may complywill do so for pragmatic reasons, but perhaps
also because it agrees with and takes serioushegiad reasoning of the national actor. Itis
important not just that the major player refusedmply, but that it do so for cognizable and
legal reasons that do not undermine greatly theath@heme of the institution.

In Kadi, for example, the European Court of Justice didemplicitly state that the
Security Council’'s counterterrorism sanctions regwiolated general principles of due process
under international la® Instead, the Court reviewed the implementatiothefregime within
Europe and concluded that the EC Regulation vidldte applicant’'s EC-recognized “right to be
heard, right to an effective legal remedy, andtrighproperty.®

In response to thikadi decision, the UN Security Council passed Resoluti@?2/2008,
which they explicitly said was intended to complyharequirements of transparency and
contestatiorf? Resolution 1822/2008 provided that there would Ipeiblic release of at least

some of the reasons for listing individu&isrequired notification of the countries of residen

% vassin Abudllah Kadi v. Council of the EU and Cossion of the ECandAl-Barakaat International
Foundation v. Council of the EU and CommissiorhefEC judgment of 3 September, 2008. TKexdi case was
bought by an individual who had substantial asigetise EU; all his funds and financial assets i BU were
frozen under EC Regulation 467/2001, which impletaérthe listing decisions of the UN Counter-Tesori
Committee under a series of UN Security Councibi@gons. For a summary of the facts, see de Buagaranote
19, at 21.

2 De Burcasupranote 19, at 34, 36.

22 Mathias VermeulerSecurity Council Hears Briefing of 1267 Committees-R¥ogress on Implementiradi,
THELIFT, Dec. 16, 200&ttp://legalift.wordpress.com/2008/12/16/securibuncil-hears-briefing-of-1267-
committee-no-progress-on-implementing-kadi/ (quiptime chair of the Al-Qaeda and Taliban sanctimmruittee,
Jan Grauls, as saying that “Due respect for fair@dear procedures could only increase the effenggs of the
sanctions regimes.”).

% S.Res. 1822/2008, § 12-13.



and nationality of those individual§and instructed those countries to notify the idlials
involved? It also provided listed private entities and pessa chance to submit individual
requests for de-listing, rather than being requicedo through their state; those were repeated
from S. Res. 1730, howeV&t.

Euan MacDonald has argued that the “watershednpiateof this moment for Global
Administrative Law has turned into a weak set afgedural protections that do not satisfy the
substantive concerns raised by the ECKadi.?” Kadi has subsequently filed another case
challenging the decision and saying that the reagoren were not sufficient or compléte.
MacDonald notes that the weak and possibly meagssgbrocedural protections may raise
concerns about legitimation of violations of rigttisough a procedural gloss, citing Chimhi.

One may wonder whether allowing for deference itonal courts is thus giving
something without getting anything in return. Ewéth an incentive, will international
institutions comply with procedural suggestions&di was perhaps a unique case, as the UNSC
resolution is recognized as law in the Europearobdneégardless of the actual procedural
constraints placed on the implementing statutee HGJ can delay implementation and require
more procedures inationallaw, but it did not choose to enjoin compliancehle
international system altogether or to rule direothythe validity of the international system.
Other institutions may have less power in domestgtems and may need deferential

incorporation under national law to win state suppo

>*|d. 7 15.

>|d. 1 17-18.

1d. §19; S. Res. 1730 (2006), Ann®e-listing Proceduref 1;

" Euan MacDonaldKadi: Recent DevelopmentSLOBAL ADMINISTRATIVE LAW BLOG,
?gtp://globaladminlaw.blogspot.com/2009/05/kadiem3developments.html

51g



II. Deferencein the US Context: Engaging With and Rewarding Other Adjudicative
Actors.

There are two basic forms of deference in the dri&tes. The first €hevron which
mandates that if the statute is ambiguous andgbeay has interpreted the treaty reasonably, the
agency’s reasonable interpretation should conégédurdless of whether the court would have
construed the statute differently on its ofvnUnderSkidmoredeference, in contrast, the agency
must persuade the court that its interpretatiaorsect using “the thoroughness evident in its
consideration, the validity of its reasoning, itgsistency with earlier and later pronouncements,
and all those factors which give it power to pedgyaf lacking power to controf* Skidmore
is a substantially less deferential standard tlaevron®

The case used today to determine whethe€Ctie/ronor Skidmorestandard of
deference applies Mead** Meadspecified that the level of deference must bedase
Congressional intent to delegate the authority aerlaw to the agency. Meadand subsequent
cases used level of process to evaluate congressmant; the more formal the procedures
provided for in the statute, the more deferenoghizh the agency was entitled. Arguably,
whenever the agency follows a formal rulemakingcpes delegated to it by Congress, it is
entitled toChevrondeferencé?

If the international institution responsible foterpretation is also to be accorded
deference, the courts will have to balance therdat® due to the domestic agency with the

deference due to the international institutionthie United States, ti@harming Betsganon of

%0 Chevron U.S.A. Inc. v. Natural Resources Defensergil, Inc., 467 U.S. 837 (1984).

3L Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

%2Amy J. Wildermuth Administrative Law/Statutory Interpretation: Solgiithe Puzzle Of Mead And Christensen:
What Would Justice Stevens D@2 FORDHAM L. REv. 1877, 1898 (2006).

3 Adrian Vermeulelntroduction: Mead in the Trenche®l Geo. Wash. L. Rev. 347, 357 (2003) (‘Mead teea
regime that contains Chevron deference, Skidmdierelece, and no deference.”).

34 United States v. Mead Corp., 533 U.S. 218, 230120

%d. at 352. | would argue, however, that conflictinternational interpretations restrict this anayas explained
below.

10



interpretation, which instructs federal courts ¢mstrue statutes to avoid conflict with
international law, can provide guidance for coimtthis balancing act If the effect of such a
delegation is a violation of international lawigtplausible undeMeadto say that Congress
intended the agency to receive oB8kidmoredeference. The court can then g8kadmore
deference to the international institution, someghwhich the Court of International Trade had
done to the WTO before the passage of 83533(gis @dlancing of deference is something also

done domestically where the jurisdiction of mukigigencies overlaps.

A) The Current Status of WTO Panel Decisions

The GATT is generally not seen as self-executingpenUnited States; usually the agency
is interpreting its implementing statute. The European Union similarly does not generally
give the GATT direct effect, although a few casef®reed the GATT as embodied in
Community regulation®® Nonetheless, courts have recognized that regardiethe self-
executing status of the GATT or the Uruguay Rouigdegments, they still constitute
international obligations on the United Statedn Europe, the defining factor is Community

intent in passing regulatiofiS. The WTO panel process is one of the most formiicicative

% Murray v. The SchooneZharming Betsy6 U.S. 64, 118 (1804) ( “It has also been obskthat an act of
Congress ought never to be construed to violattathef nations if any other possible constructiemains, and
consequently can never be construed to violateaaeights, or to affect neutral commerce, furttiean is
warranted by the law of nations as understoodigabuntry.”)

3" Ronald A. BrandDirect Effect of International Economic Law in tbiaited States and the European Unidi
Nw. J. Int'l L. & Bus. 556, 559 (1996/97).

®d. at 595, 599-602.

39 Hyundaij 53 F. Supp. at 1343 (“Accordingly, the AntidumpiAgreement is properly construed as an
international obligation of the United States.”).

“01d. at 595 (citing The Banana Cases: Case C-28®88nany v. Councill994 E.C.R. 1-4973, 5073).

11



mechanisms in international law; therefore, undearmalysis that rewards agencies for
deference, it would seem to be one of those makteshto it**

Nonetheless, WTO panel reports are not bindingcesuof law in the United States,
under 83533(g). The statute incorporating the UaygRound Agreements states clearly that
implementation of a panel reportristto be done by the agency but by CongfésBirst, the
Trade Representative shall “notify” and “consultiwihe appropriate congressional committees”
about whether to implement a report adverse tdJthieed States. The Commerce Department
may not take any action with regard to a regulatiopractice by the agency “unless and until—
the appropriate congressional committees have t@esulted,” the Trade Representative has
prepared and submitted “the proposed modificatioe reasons for the modification, and a
summary of the advice obtained [from the privat@eadvisory committees],” and there has
been “an opportunity for public commer ”Although not all agency action need go through
notice and comment procedures, any agency aagponding to a WTO panelust go through
not only notice and comment but intense Congreasioversight.

Thus, although some commentators see it as extygoslitive that the executive has
pushed for binding obligations on the United Statabe context of the Dispute Settlement
Understanding, Congress has asserted its overightany change to an offending practice, and
made it more difficult to for the executive to campith the panel. Under 19 U.S.C. 83533,

even where an agency has not formally promulgategjaation, it may not change its practice

*I Rachel BrewsteiShadow Unilateralism: Enforcing International Tratlaw at the WTQU.PENN. INTL. L.J.
(forthcoming,2009) (discussing use of Dispute Settlement Undedéhg by international legal experts to refute
criticism that international law lacks centralizadjudication).

219 U.S.C. §3533.

%319 U.S.C. 3533(g) (2008).

12



to comply with a WTO panel unless the congressionaimittees have been consulted and a
final rule or other modification is published iretkederal Registéf.

The majority of trade cases presenting a coriflgttveen the international interpretation
and the United States interpretation of trade t#atarise in the context of the Anti-dumping
Agreement and zeroing methodology. Countries rakg theasures to combat dumping (selling
products in a foreign market at a price lower ttrer normal market value) under the WTO
regime. In ascertaining whether a product is belmmgped in the United States, the Commerce
Department only examines sales below the normalev@alsually the value in the domestic
market)*> Sales at an export price above the normal vali@ssigned a margin of zefb.
Foreign companies generally argue that such metbggas unfair because “the presence of a
single U.S. sale below normal value can producenaping margin, even though there exists
hundreds of sales for which the opposite is trd&.”

The Commerce Department makes dumping and substdyndinations based on
individual petitions, and the International Traden@nission then determines whether acts of
dumping or subsidies actually “harm or threatereptiél U.S. industry® In theMead
framework, anti-dumping determinations have beemdoto be “relatively formal administrative
procedures” and Commerce uses its legal interfpoatain these adjudications as precederitial.

Moreover, the duty of adjudication has in this dasen “explicitly delegated” by Congre¥s.

“4 Probably because ¢S v. Chadh@oncerns, however, these congressional commitierst exercise a veto
over agency action. They may vote to indicate egent or disagreement with the new rule or modifica but
that vote is not binding on the agency. 83533{g)(3
*5See, e.gNSK Ltd. v. United States, 346 F. Supp. 2d 13118 (2004).
46
Id.
“7d.
8 Suramericana de Aleaciones Laminadas, C.A., viedrftates, 746 F. Supp. 139, 141 (CIT 1990).
9 Pesquera Mares Australes v. United States, 2686 372, 1381 (Fed. Cir. 2001).
50
Id.

13



Under theMeadframework, thenChevrondeference is appropriate to the Commerce
Department’s interpretation of the anti-dumpingusie*

In the definitive case on WTO panel rulin@grus Staalthe Federal Circuit held that
unless the text of the statute itself clearly dotéld with the domestic agency’s interpretation,
the court could not overrule the domestic ageficyhe court rejected engagement with the
language in specific WTO panel decisions. It ensptesd that “Commerce is not obligated to
incorporate WTO procedures into its interpretatbi).S. law,” that GATT was not self-
executing, and that there was a congressional ssfi@mplementation of decisions under 19
U.S.C. §3533°

According to the Federal Circuit, it followed tHaharming Betsy was not applicable to
harmonization of WTO panel proceedings sucBed-LinenandSoftwood Lumbewhich
declared U.S. zeroing practices illegalThe court held explicitly that no deference, eoén
Skidmoredeference, was applicable to the WTO panel detisi Examining WTO panel
decisions was equated with intruding on the redlth@ political branches; foreign policy was
an added reason to accord “substantial deferenc8bmmerce® In Corus Staalthe Court held
that under the current statute, with its politicaplementation procedures for decisions, the
court was instructed by Congress to give absolutelgkidmoredeference to the panel
decisions, nor was it to lower i@hevrondeference to the agency in light of conflicting

international obligations.

L Suramerica de Aleaciones Laminadas, C.A. v. drii@tes, 966 F.2d 660, 665 n. 5 (Fed. Cir. 1993)i§
assumes that the agency is by virtue of its respitities under the Act and its expertise, entittedhe benefit of
Chevrondeference. We believe both Commerce and the Iift€rpational Trade Commission] qualify.”).

2 Corus Staal BV v. Dep’t of Commerce, 395 F.3d 184X05).

>3|d. at 1346, 1348.

> |d. at 1348.

*|d.

*1d.
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B) Earlier Cases Examined the L anguage of Panel Decisionsfor Per suasiveness

In the context of trade, Congress has explicitiggated the administration of the statute
to the executive branch, although retaining sonmgassional oversight for itself.
However, before the specific provisions for the iempentation of WTO panels were passed and
before the Federal Circuit decid€drus Staalthe U.S. Court of International Trade struggled
with the tension between agency deference anddld@ional canon of compliance with
international obligations in illuminating ways. dhgaged directly with the language in the WTO
panel decisions, balancing deference to the two@ge based on persuasiveness. In 1994, the
Footwearcase dealt with a case that had specifically loleerded by a WTO panel with U.S.
consent? TheFootwearcourt ultimately ruled for Commerce Department, ibdid so within
the framework oSkidmore

Footwearwas brought by U.S. distributors and retailerB@zilian footwear protesting
countervailing duties assessed on Brazilian footw#&an this case, there had been two GATT
panels convened; the first found that the revooadicthe countervailing duty need not be
backdated under Art. VI of the GAT®f. Brazil blocked the adoption of this panel report
filed a second, as-applied challenge to the imjuwsitf duties’® The second panel issued a
“general ruling” that the United States had violageticle I:1, the most-favored-nation clauge.
The United States agreed to the adoption of therskpanel report as long as Brazil agreed to
the adoption of the first panel rep8ttPlaintiffs contended that refusing to backdatephnel

was directly contrary to the statute, the Tradeeggnents Act of 1979, under the first step of

>’ See supraotes 42—43 and accompanying text.

%8 Footwear Distributors and Retailers of America \nitéd States852 F. Supp. 1078, 1083 (C.1.T. 1994).
*d. at 1079.

®d. at 1082.

®|d. at 1083.

®2d.

®|d. at 1085.
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Chevron; they then contended that even if the t@atas ambiguous, the second panel decision
imposed an international obligation on the Unitéatés and the court should construe the statute
so as to comply with that obligatih.

The Court of International Trade Kootwearfirst found that wher€hevroncame into
conflict with Charming BetsyCharming Betsyvould prevail due to the right of the executive to
conduct foreign affairs and the necessity of coamle with international lai. The court then
held that in the face of the need to balance a Gpdiiel decision with the opinion of the
International Trade Administration (a departmerthvm the Commerce Department in charge of
adjudicating these caseSkidmoredeference was appropriate.

The court went on, however, to analyze both thguage in the GATT and the language
used by the panel in finding that under internatldaw, implementation was left up to the
political branche§” The court further noted that under the Disputii&rent Understanding,
not yet in effect at the time thl®otwearpanels were convened, there was no provisiomgtati
that panel decisions are binding on the partiestrasting the language in the agreement to
language in NAFTA that specifically stated that @ateterminations are bindifi). The court
also pointed out that the second panel explicéhydered only a general ruling and not a specific
recommendatiofi’ The court, stating that it was applyiBgidmoreor persuasiveness deference
to the international panel, held that where no gigaemedy was prescribed, the court need not

be persuaded by the international padfieBrazil could avail itself of countermeasures, &nd

**d. at 1089.

®1d. at 1091-92. The court here incorrectly relied@Bartolg a Supreme Court case that said that constitutiona
avoidance trumps Chevron deference but accidentallgd the constitutional avoidance canon the @iveg Betsy
canon.Id. at 1091.

®°|d. at 1093.

®7|d. at 1095.

®%|d. at 1094-95.

*|d. at 1093.

1d.
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was in the discretion of the political brancheséh¢he agency) to choose whether or not to
grant an administrative remedy.

In other cases prior ©Gorus Staglthe Court of International Trade struggled withat
deference to grant in the face of conflict betw€ammerce and the WTO dispute settlement
proceduresin Hyundai PAM S.p.A., TimkinandNSK the Court interpreted the international
obligations away from a conflict with Commerce piree, in each case claiming to be not
sufficiently persuaded by the corresponding WTOebanlings and finding that the GATT was
unclear with regard to the practice.

In Hyundai the provision at issue was the revocation of-duatnping duties after an
investigation into whether or not the company siiéswas likely to continue dumpifig.A
WTO panel ruling had previously held in an unredatase that the United States method of
relying on a “not likely” determination was moreisgent than the “likelihood” determination
required by Article 11.2; in other words, the burdeust be placed on the government to prove
likelihood of continued dumping, rather than on ientiff to prove that it was not likel(?

The court citedrootwearin holding that the WTO report was not bindingtba court, because
the choice of whether to comply was a political sfign for the executive brané¢h.The court
also found that Congress, in passing the URAA (19.0. 83538), had codified tl@otwear

decision and delegated the question of complyirt pénel reports to the agenCyThe court

"Id. at 1096 & n. 42.

2 Hyundai Electronics Co. v. United States, 53 FB2d 1334, 1336 (C.I.T. 1999). The Anti-dumpingréement
provision at issue, Article 11.2, gave any intezdgtarty a “right to request the authorities toneixee whether . . .
the injury would be likely to continue or recutlife duty were removed or variedd. at 1342. The Commerce
Department applied a “not likely” standard, howewerly revoking anti-dumping duties upon a findthgt the
company in question would not be likely to dumpiaghl. (citing WTO Dispute Panle Report: United States-Anti-
Dumping Duty on DRAMS of One Megabit or Above fra¢orea, 1999 WL 38403 (WTO Jan. 29, 1988ppted
March 19, 1999).

®|d. at 1342-43.

1d. at 1343.

1d.

17



maintained as ikootwear however, that “a panel’s reasoning, if sound, im@ysed to inform
the court’s decision”—a form @kidmoredeference in interpretatidi. Unlike theFootwear
court, the court idyundaimade no explicit reduction in the level of deferaccorded to the
agency due to the conflict with the WTO panel rglin

TheHyundaicourt ultimately found the WTO panel’s ruling ifisciently persuasive to
invalidate the Commerce Department’s methodologgalise international law explicitly
conferred discretion surrounding implementatiortt@national agency. The court based its
finding of discretion in both the text and in earlpanel rulings. First, the court argued that
discretion was inherent in provisions of the Aniinthing Agreement holding that the duty must
be terminated only after an agency determinatioAs an administrative process was necessary,
the court implied that the structure and policieghat process must be within national agency
discretion. Second, the Court looked at an eaWi@O panel ruling stating that the domestic
agency could never be absolutely certain of whedlmympany was likely to dump again, and
concluded that under international law, “an admeriag authority has considerable discretion to
make an inherently predictive analysi8."Thus, the court found that Commerce had not
explicitly violated an international obligation, thag that “a court should take special care before
it upsets Commerce’s regulatory authority underGharming Betsyloctrine.”® Disagreeing
with the panel and reading more discretion foragfgency into the Anti-dumping Agreement left
the Court free to conclude that no internationdigattion was violated by Commerce in the

Hyundaicase.

% .
7|d. at 1344.
Bd.
91d. at 1345.
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Both HyundaiandFootwearare examples where the United States courts engaged
directly with the interpretations offered by the @WRppellate Body. In the absence@jrus
Staaland 83533(qg), then, there is nothing stopping souoim applying Skidmore deference to
both the domestic and international agency. TalgEypis in line with the way US courts usually

treat multiple agencies.

C) Deferenceto Multiple Agencies

The deference rule becomes more complicated whemitwnore agencies issue
conflicting interpretation&’ In choosing between rules, a court is actuallkingaits own
interpretive decision, and it will need more guidarthanChevrorss rule of permissibility?*
Many United States courts accord simply ‘substhmteaght’ or persuasivenesSKidmorg
deference to both agencies, much as the Courteflational Trade did iRootwearwhen it
balanced the WTO Appellate Body decision and the@erce Department decisidh.

The two major Supreme Court decisions in the areBowenandMartin. In Bowen
the court found that where Congress delegatedaime power to multiple agencies, it was not
required to defer to any one agefityin Martin, the Court found that where Congress allocated

rulemaking power to one agency and adjudicativegudw another agency, they intended that

8 Russell L. WeaveDeference to Regulatory Interpretations: Inter-AggiConflicts 43 Ala. L. Rev 35, 73
(1991).

81 Chicago Mercantile Exch. v. SEChicago Mercantile Exchange v. SEC, 883 F.2d 537,(3th Cir. 1989)
(“When two agencies claim to be the addresseesgthdhis allocation breaks down. Perhaps a cawrdcsay that
because the agencies disagree, neither is erttitideference. Yet disagreement doesn't make the thaurecipient
of interpretive powers. One or the other agengtiisin charge.”).

81d. at 63. Although Weaver finds the court’s apptoataccordingsomedeference significant here, he doubts
that there is any material deference betweeCtieronand Skidmorestandards. Russell L. Weavéhe Emperor
Has No Clothes: Christensen, Mead, and Dual DefegeStandard64 Admin. L. Rev. 173, 175, 178-79 (2002).
8 Bowen v. American Hospital Association, 476 U.$06642 & n. 30 (1986) (“Section 504 authorizes hagd of
an Executive Branch agency -- regardless of his@ge mission or expertise -- to promulgate regmiest
prohibiting discrimination against the handicappedThere is thus not the same basis for deferpregicated on
expertise as we found . . .@hevron”).
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the rulemaking agency’s interpretation conffolThese cases viewed the appropriate level of
deference through the lens of Congressional intattier than examining the relative expertise
of the two agencie¥. Thus, the cases are compatible with$k@morebalancing employed by

the Footwearcourt.

[11. Monitoring the Publicness Of | nter national Decisions: Courts, L egislatures, or
Executive Agencies?

Although 19 U.S.C. 83533(Qg) insists that the agenaciate international law until
congressional committees consider the issue, mimgy cegimes do not have such a clear
statement favoring violation of international I&wIn particular, where an agency is
administering a treaty directly (as in extraditmases)Meadanalysis of whether Congress
intended to delegate power might indicate thause ofSkidmoredeference would be
appropriate. Congressional action would be necgssahe trade context to allow the courts to
examine Commerce’s implementation of WTO panehgdi With 19 U.S.C. 83533, at least as
interpreted iCorus Stagl Congress has essentially taken the courts alieoéquation.

Statutes like 83533(g) leave evaluation of intaomatl decisions in the hands of political

bodies. Assuming that the US would like to maxiniz influence over WTO adjudication, this

8 Martin v. Occupational Safety and Health Reviewraission, 499 U.S. 144, 152 (1991) (“The Secretajpys
readily identifiable structural advantages over@mnmission in rendering authoritative interpretas of OSH Act
regulations. Because the Secretary promulgates 8tasdards, the Secretary is in a better pogttiam is the
Commission to reconstruct the purpose of the reiguisin question. Moreover, by virtue of the Stary's
statutory role as enforcer, the Secretary comesciomtact with a much greater number of regulapsoplems than
does the Commission, which encounters only thagelaory episodes resulting in contested citatidns.

% Melanie E. Walker, CommenEongressional Intent and Deference to Interpretaiof Agency Regulationdé
U. Chi. L. Rev. 1341, 1345, 1370 (1999).

8 Administrative law scholars may be skeptical alibatimpact that §3533(g) has on agency actionnwhe
committee may only take a nonbinding vote indiagtimeir views. Although the statute indicatesgressional
intent to refrain from delegating compliance witie MWTO to the agency, the executive may choosésteghrd
that intent and override congressional committdesioNonetheless, the intent of the statute, sudsed above,
clearly indicates congressional willingness to idgexecutive compliance with WTO decisions. Cosgretains
control of this politically sensitive issue.
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section will discuss whether deciding on compliapcktically is the most effective way to
influence international bodies. Central to thecdssion of types of deference granted to both
national and international bodies is the questiontether national actors should allow courts to
review the procedural aspects of internationalsi@emaking, or to influence such
decisionmaking through review of implementation.

In his recent article, Benedict Kingsbury argues tourts, in addition to ascertaining the
status of rules adopted by international bodies,peaticipate in global governance by

considering certain aspects of policy:

It is of course important to consider the statusitarnational law of the relevant rule or decision
and the effect given to this category of rule ocisien in the national law of the forum. But
inquiry may also be needed into other questionsatvibrmal authority and status the rule or
decision has in the system within which it was mambsvit was made (issues of process); how the
governance regime actually works and how it is wstded by its main participants or
constituencies; how this aligns with the publicipplof the forum, and perhaps with broader
public and governmental interests; and what rolelcc@roperly and usefully be played by the

national courtf37

Courts may have the implicit power to review intgranal decisions by choosing to
agree or disagree with their interpretations afrimational law in subsequent cases, although
they do not have the explicit power to review diecis taken outside of their jurisdictigf.
Professor Kingsbury suggests 5 criteria for lendimage weight to international decisions:
legality, proportionality, compliance with the rudélaw (defined in his work as compliance with
procedural requirements, except perhaps where thareompelling reason to depart from that
procedure), rationality, and respect for basic humghts norm$® In a system where no
deference is due to other, domestic agencies hibiee of whether to defer to international
institutions (much like th€hevronv. Skidmorechoice in the United States) could hinge on these

publicness factors. In a legal system where de&er¢o other agenciésdue, such as the

87 Benedict KingsburyWeighing Global Regulatory Decisions in Nationalufts, ACTA JURIDICA (forthcoming
2009)

% 1d.

#d.
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United States, these factors sound Bkedmorefactors, factors that give the international
agency the power to persuade. Courts could taka thto account in balancirgkidmore
deference to international institutions agaBisidmoredeference to domestic agencies.

In the trade context, the decision on whether tplément international decisions has
been retained by the political branches. Of cqureeCommerce Department, Trade
Representative, and relevant Congressional Conenitteuld themselves “give more weight to
rules or decisions produced by external entitiesr@lthese more comprehensively meet
requirements of publicnes£’” Nonetheless, these political bodies are mordylikebe swayed
by other considerations, including by industry |pioly.

In the context of national security, commentat@gendebated whether the judiciary or
the legislature is the best avenue of overseeirguive action. De Londras and Davis have
published an interesting argument in this regddd.Londras argues that the judiciary is the
most steeped in the culture of legality and thetraeed to protecting individual rights. This is
particularly true in countries which, unlike theSJ. have a parliamentary system tying the
legislature to the executive. Davis argues for@essional or parliamentary control, saying that
judges too often defer to the executive or fajtotect civil liberties in this context: But Eyal
Benvenisti has recently found that courts use atéonal law to gain independence from the

executive in many countriés.

% d.

°! Fiona de Londras & Fergal F. Davidontrolling the Executive in Times of Terrorism:rjeeting Perspectives on
Effective Oversight Mechanismgniversity College Dublin Law Working Papers Ni2/2009 (13 February 2009),
available at http://papers.ssrn.com/sol3/paper&abstract_id=1359030.

92 See generallfEyal BenvenistiReclaiming Democracy: The Strategic Uses of Foreigd International Law by
National Courts 102 Av. J.INT'L L. 241 (2008).
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In American jurisprudence, there has traditionbln a requirement of generality in the
law (although individual immigration rights may eanted through “private bills® and
individual entities may be singled out for subssjieThere is a constitutional prohibition on bills
of attainde”® Moreover, courts are viewed as a countermajaitgorce that can protect
individual rights® This argument has also been raised in other itaiishal systems; Cathleen
Powell has discussed how the South African systieraquiring individuals whose assets have
been frozen to go through Parliament rather thimvalg them to file a case in the judicial
system is probably unconstitutional under the Sadtitan constitutior’® Courts may seem
uniquely suited, then, to both deciding individaakes (i.e., not necessatiigw but whetheror
not an international decision should be complieth)i’ and to reviewing international decisions
for complying with proper procedures and not exasgtheir delegated powers (which they do
routinely in the domestic agency context).

An additional argument for allowing courts to engag review for proper procedures
and respect for the rule of law is the projectadrimational response. National courts do not
have a good reputation for independence. Nonethedenational court decision on procedure
and delegation may have more international cratiifihan a similar executive or legislative

decision, which will be assumed to be purely pcait?®

% Private bills can be used to confer immigratiomaturalization benefits on individuals. U.S. 8en Records
and Legislation Home, http://senate.gov/legisldtaenmon/briefing/leg_laws_acts.htm (last visitedyMda 2009).
“Art.1,89,cl3.

% See generallyoHN HART ELY, DEMOCRACY AND DISTRUST1-11 (1980).

% Cathleen H. PowellTerrorism and the separation of powers in the nagicand international sphere48
SOUTH AFRICAN J.CRIM. JUST. 151 (2005).

" 0On the distinction betwedrowandwhetherto comply with international law, see Mitra EbadudJsing
Structural Interdicts and the South African Hum&agh®s Commission to Achieve Judicial Enforcement of
Economic and Social Rights in South AfriB& N.Y.U.L. REv. 1565, 1584-86, 1602—03 (discussing the
institutional competence concerns that underliecsibn to have judges simply identify a rightslatmn and then
having a commission or legislature decide how toedy that decision).

% For example, foreign courts frequently look to Lt8urts for reasons of comity and harmonizatiar. &
discussion of how judges influence one anotbee, Jeremy WaldrorRartly Law Common to All Mankind: The
Use of Foreign Law in United States CouttsJ Colloquium Spring 200842—46,available at
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The reasoning behind keeping the decision in thigigad branches is tied to democratic
accountability. Legislators want to retain conwbbuch sensitive political decisions. In many
cases, however, decisions are so contentioushibpattave been removed from the control of the
whole Congress for fear of stalemates, extensiigation, and undermining of the international
regime. We might believe that agencies are therhesof both political accountability and
impartial review. In the trade context, supposegfigartial adjudicators in the Commerce
Department oversee formal adjudication of appellsnetheless, these adjudicators don’t have
the independence of Article Il courts, and thesoadon’t have the same experience in reviewing

the procedures and reasoning used by other adjadsdhat Article Il courts have.

Conclusion

A regime under which courts could evaluate inteamatl decisions for publicness,
perhaps by balancing deference to the domesticcggagainst deference to the international
agency, would give international agencies incestieeuse formal procedures and to write
decisions in a persuasive and well-reasoned watiohhl courts may be better positioned than
legislatures to look at legality review in partiaucases, and may have increased legitimacy in
other jurisdictions to the extent that they arensg®a neutral forum that uses legal reasoning,
rather than a political body. Th&adi case can be seen either as a sign that internktiona
institutions will listen to national institutionséfusal to comply, or as a sign that any changes

will be superficial procedural changes rather thabstantive protection of rights.

http://iilj.org/courses/documents/2008Colloquiunssienl.Waldron.pdf (discussing how adjudicatorsiadothe
world refer to one another in their opinions bessathey share a common legal methodology and mibde o
analysis—such as evaluating procedures—that cannmtheir reasoning )See alsd&ingsbury,supranote 87, at
18-19 (discussing potential coalescence of tramsratnorms from national court practice).
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Ultimately, there are two important empirical quess that remain unanswered. Will
deference incentivize international institutiongdtbow publicnesshorms? If it does, will the
gains outweigh the perceived costs of deferring (aey enough to overcome national
decisionmaker’s distrust of allocating decisiongternational bodies)? This paper has tried to
show that if the perceived gains are worth thessasturts are the best locus for legality review,
rather than political branches. Moreover, thergpigce in at least the United States legal system
for legality review in national courts, whether endheMeadanalysis or framed as a question of

the overlapping jurisdiction of multiple agencies.
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